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Joint Book of Cover document of 2 pagesentitled “Summaryof Agreed
Documents UponFacts” andsupportedby the following tabbeditems:

1 Letter of Shirley MacLean, Deputy ExecutiveDirector of
the Society to Allan Levine datedApril 1, 2009

2 Letter datedJune2, 2009 of Deloitte (Lloyd Foote,FCA)
to Shirley MacLean,Deputy ExecutiveDirector, enclosing
working paperfile ofthe audit of trust andgeneralaccounts
of the Respondent,accompaniedby Letter datedMay 25,
2009 from Deloitte to the Society (Shirley MacLean)
reportingon trust accountof the Respondentsupportedby
22 items relating to the Respondent’strust accountduring
the period from Februaryto April 2009

3 LetterdatedJune10, 2009 from Registrarof Complaintsto
the Respondentadvising of her complaint under section
41(2) of the Act

4 Faxedletter datedJune22, 2009 from the Respondentto
the Society

5 Letterof Registrarof Complaintsto RespondentdatedJuly
13, 2009 regardingreferral by the ComplaintsCommittee
to theDiscipline Committee

6 Letter of Chair of the Complaints Committee to the
RespondentdatedAugust28, 2009 imposingconditionson
the Respondent’spractice

PanelDocuments:

A Notice of Complaint,datedSeptember2, 2009

B Reply of the Respondent,datedSeptember16,2009

C Notice of Hearing of Discipline Committeedated January
11, 2010

D Appointmentof PaneldatedJanuary11, 2010

E Agreement,datedMarch 11, 2010

F Agreement,datedMarch 18, 2010
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Decision:

Panel

I. This panelwasconstitutedunderPart 10 of the Law SocietyAct, 1996 (the“4,çf’) to

inquire into chargesof conductdeservingsanctionagainstAllan Levinecontainedin a Notice
of ComplaintdatedSeptember2, 2009.

2. The matterwas referredto the Discipline Committeeby decisionof the Complaints
Committeeon July 13, 2009.

Hearing

3. The hearingwas held in public, as requiredby subsection62.2(1) of the Act, on
March 11, 2010. The Respondentand the Society were representedby counsel. A court
reporterrecordedthe proceedings.

PublicationRestriction

4. Although no memberof the public was presentat the hearing, counsel for the
Respondentrequestedthat the panel exerciseits discretionundersection62.2(2)of the Act to

order that the namesandany other information that might identif~,’the Respondent’sclients
not be disclosedin any publicationof thesereasonsor of documentsadmitted in evidenceat
the hearing,The panelsoordersbecausesuch information is not in this casenecessaryto the
dispositionof this caseandthe public interestin disclosureof such incidental information is
outweighedby the privacy interestsof thoseclients.

Documents

5. Before the hearing,the panelwasprovidedwith abook of documentsthat had been
agreedbetweencounsel.At the hearing,a second,morecomprehensive,book of documents
accompaniedby a documententitled “Agreement”was given to the panel. We will referin
these reasonsfor decision to this second book of documents (the “Joint Book of
Documents”) which was suppliedto us at the hearing becauseit containsvirtually all the
documentsfrom the pre-hearingbookof documentsandis the book of documentsreferredto
in the “Agreement”. Only the Notice of Complaintand the Reply of the Respondentwere
omitted from the Joint Book of Documentsusedat the hearingsowe haveidentified those
documentsseparatelyas ExhibitsA andB respectively.

6. In the “Agreement”,which wasdatedMarch 11, 2010,1 the Respondent“admits the
factsin the Summaryof AgreedUponFactsattachedheretoat Tab 1,2 andadmitsthecharges
againsthim.”

‘Exhibit E.

2 Thetwo-pagedocument entitled “Summary of Agreed Upon Facts” actually appears just before Tab 1 in

theJoint Book of Documents,
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Notice of Complaint

7. The Notice of Complaint3 referred chargesof conduct deservingsanction to the
DisciplineCommitteeas follows:

2 a) You provided post-datedchequesfrom your trust accountto the Law

Societyof New Brunswick datedMarch 13, 2009,April 1, 2009,May 1,
2009 and June 1, 2009 which were paymentsof a deductible to the
professionalliability insurer contrary to Rule 4 of the Uniform Trust
AccountRulespursuantto theLaw SocietyAct, 1996;

2 b) An audit of your trust accountwasconductedby the accountingfirm of
Deloite & Touchefor the period coveringFebruary,March and April
2009 and a reportprovidedby Deloitte & TouchedatedMay 25, 2009.
This report was provided to you on June 10, 2009 setting out full
particularsof the following areasof noncompliancewith the Uniform
TrustAccountRulespursuantto theLaw SocietyAct, 1996:

(i) Failure to maintainyour trust accountingrecordsin compliancewith
Rule2 of the Uniform TrustAccountRules;

(ii) Failure to promptly depositclient funds into your trust account
within the first bankingdateof receivingthe samecontraryto Rule
3(1) of the UniformTrusiAccountRules;

(iii) Failure to obtain confirmationof an electronicfundstransferto your
trust accountcontrary to Rule 3(3) of the Uniform Trust Account
Rules;

(iv) Failure to withdraw promptly legal fees earned from your trust
accountcontraryto Rule4(1) ofthe UniformTrustAccountRules;

(v) Making disbursementsfrom your trust accountwithout supporting

documentationcontraryto Rule4(2) of the Uniform TrustAccount
Rules,’

(vi) Making withdrawalsfor legal fees from your trust accountwithout a
billing or written notification having been delivered to the client
contraryto Rule4(2)(c) of theUniform TrustAccountRules,’

(vii) Withdrawingmoniesfrom your trustaccountcontraryto Rules4(2)

and4(3)of the Uniform TrustAccountRules;

Reply

8. The Respondentreplied to the Notice of Complaint by letter dated September16,
2009.~He providedexplanationsof the discrepancies,admittedthat he hadnot beenproperly
maintaininghis trustaccountas requiredby the Uniform TrustAccountRulesunderthe Act
andundertookto resolvethe problemsby changinghis book-keepingpractices.

‘Exhibit A
Exhibit B.
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Facts

9. The facts set out below are taken from Joint Book of Documents, including the
Summaryof Agreed Upon Facts,and from the answersgiven by the Respondentand his
counselto questionsfrom the panel.

10. After working in industry for a numberof years,the Respondentobtainedhis law
degreefrom Queen’sUniversity in 1994,wascalledto the New Brunswick bar in 1995 and
thenjoined the Hampton law firm of Veniot LougheryLevine. He workedfor that firm as an
associateuntil 2007 when he set up practiceon his own in Hampton, NB. He has no
disciplinerecord.

11. The eventsleadingto this proceedingbeganwith a letterdatedMarch 11, 2009~from
the InsuranceManagementCommitteeof the Society to the Respondentrequestingpost-
datedchequesfor a specialdeductibleassessedagainsthim underthe InsuranceManagement
Committee’sprofessionalliability insurancepolicy. Whenthe Societynoticedthat the post-
datedchequesfurnishedby the Respondenthadbeendrawnon his trustaccount— an account
intended to be earmarkedfor clients — the Registrarof Complaintswas alerted and she
orderedan investigationby Deloitte & ToucheLLP, CharteredAccountants.

12. TheDeloitte auditdiscloseda numberof discrepanciesbut whatwasmostsignificant
to the panel was the revelation that the cause of some of the discrepancieswas the
Respondent’scomminglingof trust fundswith hisown funds.In otherwords,the Respondent
wasusingthetrustaccountas botha trustaccountand a generalaccount.

13. TheRespondent’sexplanationfor this wasthat: 6

With respectto Rule 4(1), the accountantindicatedthat a generalaccountwasnot
maintaineddueto a CanadaRevenueGarnisheeon all accounts-andI erroneously
did not drawfeesimmediatelydueto this issueandan inability to maintaina
currentfund from which H.S.T.,Bar Duesand Insurancecouldbepaid. I had
alsoarrangedto makechequespayabledueto theLaw Society to retirea
deductablefrom a previousaccidenterror.Thesechequeshavenotbeenreturned,
or cashed,butdid, in my opinion, representdraws.Thesechequesweredrawnon
feesmaintainedin my Trust Accountbutnot drawn.

14. Thegarnisheereferredto in the Respondent’sexplanationwasa Requirementto Pay
issued by the CanadaRevenueAgency on September4, 2008 to the Bayview Credit Union
where the Respondenthad maintainedhis generalaccount.7It orderedthe Bayview Credit
Union to re-direct to the ReceiverGeneralany paymentsout of the Respondent’sgeneral
accountuntil the Respondent’stax debtof$15,980.86waspaid.

15. However, the result of the garnisheewasthat the Respondentsufferedfrom what he
describedas “an inability to maintain a current fund from which H.S.T., Bar Dues and
Insurancecould be paid.” In short,since he could not pay his tax debthe decidedto use his
trust account to operate his practice instead of his general account. We infer that the

JointBook of Documents, Tab 1, page 2,

6 Joint Bookof Documents,Tab 4, page 3, paragraph 5.

Joint Book of Documents,Tab 4, page 7.
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Respondentchoseto do thisbecausethe garnisheewas, of course,directedat the accountthat
belongedto him — his generalaccount— ratherthan the accountthat wasmaintainedfor his
clients-~ his trustaccount.

16. The Statementof Agreed Upon Facts makes it clear in paragraph10 that the audit
showedthat:

“. . .therehasnot beenany defalcationon the part of Mr. Levine with respectto
his trustaccountnor anyfraud, deceitor loss to any client of Mr. Levine.”

17. The ComplaintsCommitteebeforewhich the Respondentappearedon July 29, 2009
imposeda conditionon the Respondent’spractice,pendingdispositionof the matterby this
panel, that he provide the Registrarof Complaints with a letter from his accountant
confirming completion of monthly trust account reconciliations in compliancewith the
Uniform TrustAccountRulesand that the trustaccountreconciliationsbe verified with the
client ledgersheets.8

18. At the hearing before us, the Respondentassuredthe panel that he now had an
account,otherthan his trust account,thathe could use in the conductof his practicewithout
being hamperedby a Requirementto Pay.

Finding ofConductDeservingSanction

19. TheRespondenthaving,in theMarch 11, 2010 Agreement,9admittedthe factsin the
Statementof AgreementFactsand the chargessetout in the Notice of Complaint,the panel
found the factualelementsof the chargesto be provedand found the Respondentguilty of
conductdeservingsanctionas charged.

Sanction

20. TheMarch 11, 2010Agreementalso containedthe Respondent’sconsentto an order
underparagraph60(l)(a) of the Act that he be reprimandedand pay costsof $5,500.00and
that for a period of two yearshe provide, through his accountant,quarterly reportsto the
Registrarof the Society providing details of compliancewith the Uniform Trust Account
Rules.

21. Counselfor the Respondentrequestedthat the Respondentbe given time to pay the
costs.

22. Despitethe agreementas to recommendedsanction,we must satisf~iourselvesthat
the proposedsanction is within the rangeof appropriatesanctionsfor the misconductof
which the Respondenthasbeenfoundguilty. This burdenon the panel is derivedby analogy
to plea agreementsin criminal cases,as explainedby JamesT. Caseyin The Regulationof
Professionsin ~

Statementof Agreed Upon Facts,paragraph8.
~Exhibit E.
‘°JamesT. Casey,TheRegulationofProfessionsinCanada(looseleafed. currentto 2008)(Toronto:

Thomson, 2003)at p. 14-14.
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It is a commonpracticein criminal law for the prosecutoranddefencecounselto
agreethat in return for the guilty plea of an accusedperson and possibly an
agreementon the facts of thecase,counselwill make ajoint submissionon the
appropriate penalty. Such an agreementcannot usurp the discretion of the
disciplinarv tribunal which is still duty boundto imposewhatthey considerto be
an appropriatesentence.[emphasisadded;footnotesomitted]

23. The principles to be applied in determiningthe appropriatesanctionare set out in
Gavin MacKenzie’stext, LawyersandEthics: ProfessionalResponsibilityandDiscipline,as
follows:1’

Factors frequently weighed in assessingthe seriousnessof the lawyer’s
misconductinclude the extent of injury, the lawyer’s blameworthiness,and the
penaltiesthat havebeenimposedpreviouslyfor similar misconduct.In assessing
each of thesefactors, the disciplinehearingpanel focuseson the offencerather
than the offenderand considersthe desirability of parity and proportionality in
sanctionsand the need for deterrence.The panelalso considersan array of
aggravatingandmitigating factors,many of which are relevantto the likelihood
of recurrence.Theseaggravatingand mitigating factors include the lawyer’s
prior discipline record, the lawyer’s reaction to the discipline process, the
restitution(if any)madeby the lawyer,the lengthof time the lawyerhasbeenin
practice,the lawyer’s generalcharacterandthe lawyer’smental state.

24. Among the other factors to be considered is the congruence between the
recommendedsanctionand the sanctionsimposedin similar cases.

A consciouscomparisonshould be madebetweenthe caseunderconsideration
andsimilar caseswhereinsentenceswere imposed.If the comparisonwith other
casesis not undertaken,theremay well be sucha wide variationin theresult as
to constitutenot simply unfairnessbut injustice. 12

25. Mr. MacKenziein his text on lawyersand ethicsstatesthat:13

Private reprimandsor admonitionsare . . . generally reservedfor first offenders
who are guilty of relatively minor misconductin casesin which no significant
injury hasresulted.

Hegoeson to say that, ratherthan fines,“~l]awyershavemoreoften beenrequiredto pay or
contributetowardthe costsof investigationsandhearings.”

26. We havealso takennote of the casescollectedin Mr. Casey’stext’
4

in chapter 14 on
“Sentencing”which includedisciplinecasesinvolving lawyersas well asotherprofessionals.

“ GavinMacKenzie,LawyersandEthics: ProfessionalResponsibilityandDiscipline ~looseleafed. current
to 2008)(Toronto:Carswetl,1993) atpp. 26-43 and 26-44.

12 perCory J. in Stevensv. Law SocietyofUpperCanada(1979)55 OR (2d)405;CarswellOnt749 at para

30 (Div.Ct.); cited with approvalin Ryanv. LawSocietyofNew Brunrwick(2001)236 NBR (2d) 243;
CarswellNB124 at para22 (CA), rev’d on appeal[2003] I SCR 247; 2003 CarswellNB 145, laccobucci
J. notingat para60 that it wasthepanel’stasktodeterminewhatcaseswerecomparable.

“Gavin MacKenzie,opcii, at p.26-53.
“ James1. Casey,op cit., p. 14-15etseq.
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27. Thepanelhasconsideredthe factorsmentionedaboveincluding the factthat this is a
first offencefor a lawyer who has been practising law for 14 years, that no client was
prejudicedby the Respondent’smisconduct,that the Respondentpromptly acknowledgedto
the Societyhis error in managinghis law firm accounts,hascomplied with the orderof the
ComplaintsCommitteeasto maintenanceof his trustaccountand acceptedresponsibilityfor
hismisconduct.

28. On theotherhand,protectionof the public requiresthat lawyersscrupulouslyrespect
the rules regardingtheir handlingof client funds.That meansnot usingfor the trust fund as a
form of shelterfrom the lawyer’s personalcreditors.It is this elementof the Respondent’s
conductthat, in our view, warrantsnotonly a reprimandbutan orderfor paymentof costs.

29. At the hearing,the panelexpressedconcernthat the Respondentdid not appearto
have a dedicatedgeneral account for his practice as contemplatedby the Uniform Trust
Account Rules. We askedcounsel to see if they could agreeon an amendmentto their
recommendedpenalty that would deal with this point. The result was an amended
Agreement,datedMarch 18, 2010,’~which containedthe additional requirementthat the
Respondent’squarterly reportsinclude confirmation that he maintainsa dedicatedgeneral
accountfor hispractice.

30. The panel therefore acceptsthe recommendationof counsel for the Society and
counsel for the Respondentcontainedin the March 18, 2010 Agreementand makes the
following orders:

[The panel’sorders are on the next pagel

‘~Exhibit F.
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IT IS HEREBY ORDERED THAT:

(a) the Respondentis reprimanded for his misconduct itemized in the Notice of
ComplaintdatedSeptember2, 2009;

(b) theRespondent,throughhisaccountant,shall providequarterlyreportsto the
Registrarof the Law Societyof New Brunswickwhich may be in the form of the
Accountant’sTrust AccountReport,being Part B of Form 1 underthe Uniform Trust
AccountRulesunder theLaw SocietyAct, 1996(“Uniform Trn~t,4ecrn~ntRules”),
providingdetailsofcompliancewith the Uniform TrustAccountRules.The
accountant’sreportshall includeconfirmationthat the Respondentmaintainsa
dedicatedgeneralbusinessaccountthat is clearlydistinguishablefrom the
Respondent’strustaccountin compliancewith section2(1) of the Uniform Trust
AccountRulesand in particularparagraphs(e), (f) and(j) thereof.Thequarterly
reportsshall be providedfora two-yearperiodcommencingApril 30, 2010.The
Respondentwill be requiredto file his usualannualForm 1, requiredby all members
on June30, 2010; and

(c) the Respondentshall pay to the Law Societyof New Brunswick costsof the inquiry
of the Law Societyof New Brunswick into the complaintpursuantto section60(1)(e)
of the Law SocietyAct, 1996 in the amountof $5500.00,paymenttermsto be agreed
betweenthe Respondentand the Registrar,failing which agreement,eitherparty to be
at liberty to apply to a panel of theDiscipline Committeefor directions.

DATED this 17°’day of May 2010,

Chairman,on behalfof the panel


